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This is an appeal from a decree of the Supreme Court of 
the District of Columbia (R. 33) awarding appellees $2,- 
666.67 against appellant, Gordon, and another, severance 
having been ordered for appeal. 

STATEMENT OF THE CASE. 

Appellee sued to recover, by virtue of a contract with 
Levi Maish and Hugh H. Gordon, six forty-fifths of an 
aggregate sum of $20,000, awarded by the Court of Claims 
to Gordon and the administrator of Maish for sendees 
rendered by said Gordon and Maish to the Colville Indians, 
in the prosecution of a claim against the United States. 

The cause was heard on bill and answer from which it 
appeared that on the 12th day of May, 1894, certain Indians 
residing on the Colville Reservation entered into a contract 
with Levi Maish and Hugh H. Gordon for the prosecution 
by the latter, as attorneys, of a claim of $1,500,000 against 
the United States, for payment for lands of the Indians 
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ceded to the Government. The compensation was to be a 
contingent fee of 15 per cent of the amount recovered, 
which contract was duly approved by the Secretary of the 
Interior with a modification reducing the proposed com¬ 
pensation to ten per cent (R. 2). By the terms of the con¬ 
tract Maish and Gordon were made sole attorneys for the 
Indians (R. 3), but a time limit of ten years was placed, 
in the contract, on their attorneyship. 

On the 15th day of June, 1894, Maish and Gordon entered 
into the following contract with appellees: 

Whereas, R. D. Gwydir, J. W. Edwards and Wen¬ 
dell Hall, have heretofore, at our instance, request and 
upon our agreement to compensate them therefor, ren¬ 
dered services to Levi Maish and Hugh H. Gordon, the 
undersigned, in attending to the signing and execution 
of a contract between said Maish and Gordon and the 
Indians resident on the Colville Reservation in the 
State of Washington, by which contract said Maish 
and Gordon are made the sole attorneys of said In¬ 
dians, to prosecute their claim against the United States 
for the sum of One Million Five Hundred Thousand 
($1,500,000) Dollars, which is claimed to be due the 
said Indians under the treaty and agreement entered 
into between the United States and the said Indians on 
the 9th day of May, 1891. 

We do hereby agree in consideration of said services 
to pay to said parties out of the fee to be paid us for 
the collection of said claim when the same mav or shall 

j 

be recovered Thirty Thousand ($30,000) Dollars, Ten 
Thousand ($10,000) Dollars to each of said parties, 
Gwydir, Hall and Edwards. 

Provided, that we recover the total amount of said 
claim and are ourselves paid a fee of fifteen per cent 
upon the entire claim of One Million Five Hundred 
Thousand ($1,500,000) Dollars. It is, however, dis¬ 
tinctly understood and agreed that in case we do not 
collect the full amount of said claim of One Million 
Five Hundred Thousand ($1,500,000) Dollars, or in 
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case the commission paid us as attorneys for said In¬ 
dians is reduced below fifteen per cent, then the amount 
paid to the said Gwvdir, Edwards and Hall shall be 
reduced in the said proportion. In other words, we 
agree to pay said Gwydir, Edwards and Hall, jointly 
a fee amounting in the aggregate to six forty-fifths 
(6/ 45) of fee or commission actually paid to us. 
This six forty-fifths (6/45) part of the fee to be 
divided equally between the said Gwvdir, Edwards and 
Hall. 

Witness our hands and seals this 1 sth day of Tune, 
1894 (R. 2). 

It further appears that this agreement referred to and 
was based upon the contract of Maish and Gordon with 
the Indians (R. 8, top); that the Maish and Gordon con¬ 
tract with the Indians expired by limitation on July 25, 
1904, without the recovery of any part of the claim of 
the Indians and was never again revived (R. 9); that 
about two years after its expiration (R. 8) Congress ap¬ 
propriated $1,500,000 for the payment of the Indians and 
invested the Court of Claims with power to fix the fee to 
be paid attorneys engaged in prosecuting the claim (R. 3); 
that both appellant and appellees here appeared in the Court 
of Claims and presented claims for compensation—the ap¬ 
pellees relying on their contract with Maish and Gordon 
and Maish and Gordon relying on their contract with the 
Indians. But instead of awarding to Maish and Gordon 
$150,000 as sole attorneys for the Indians, under their said 
contract, the Court of Claims awarded to Maish $6,000 for 
his services and to Gordon $14,000 for his services, indi¬ 
vidually, upon a quantum meruit basis, and wholly rejected 
the claim of appellees (R. 8). 

Whereupon appellees filed their bill herein. The cause 
was consolidated with other causes (R. 18) and at the 
hearing it appeared by the record (R. 25) that the aggre- 
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gate fee allowed by the Court of Claims out of the funds of 
the Indians was $60,000, of which $40,000 was awarded 
to attorneys other than Maish and Gordon and appellees. 

ASSIGNMENT OF ERRORS. 

1. The Court below erred in holding that the contract of 
Gwydir, Hall and Edwards gave them rights in the awards 
made to Gordon and Maish independent of their contract 
with the Indians and notwithstanding the fact that Maish 
and Gordon were deprived of all benefits under their con¬ 
tract. 

2. In not holding that the contract of Gwydir, Hall and 
Edwards, being an assignment of a part of an Indian con¬ 
tract, was invalid because it was never recorded and ap¬ 
proved as required by Section 2106 R. S. U. S. 

ARGUMENT. 

1. Appellant contends that the contract of Gwydir, Hall 
and Edwards had no reference to the situation which ex¬ 
isted after the expiration of the Maish and Gordon contract, 
because Maish and Gordon contracted with appellees solely 
in the light of the benefits to accrue to the former under 
their contract with the Indians. The expressed considera¬ 
tion of Maish and Gordon’s obligation to Gwydir, Hall and 
Edwards was that the latter had attended to the signing and 
execution of the Indians contract, and it is not pretended 
that appellees were to render or did render any other service 
whatsoever. Moreover, any payment to Gwydir, Hall and 
Edwards was expressly contingent, under their contract, 
upon the payment of the fee pledged to Maish and Gordon 
by their contract with the Indians. 

Again, by the second clause of the contract sued upon 
Maish and Gordon bound themselves to pay to appellees, 
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out of their fee, the specific sum of Thirty Thousand Dol¬ 
lars (R. 3), an obligation they could not assume except in 
the expectancy of the stipulated fee, to be paid by the In¬ 
dians, of 15 per cent of the amount recovered, or a sufficient 
amount to cover said $30,000. 

Provision was made by the third clause of the appellees 
contract for a proportionate reduction if the fees to be paid 
Maish and Gordon should be reduced below 15 per cent, 
but this provision clearly related to the possible modification 
of the Indian contract by the Secretary of the Interior, and 
the possibility that less than the total amount of the claim 
might be recovered. 

In other words, this provision had no reference to the 
possibility of Maish and Gordon being paid on a quantum 
meruit basis. 

The Gwydir, Hall and Edwards contract was executed 
June 15, 1894, a month after the Maish and Gordon con¬ 
tract, which was executed May 12, 1894, but obviously the 
commission mentioned in the Maish and Gordon contract 
had not yet been reduced, as the Maish and Gordon contract 
was not approved until July 25, 1894, otherwise 15 per cent 
would not have been carried into the Gwydir, Hall and 
Edwards contract. The Secretary of the Interior reduced 
the commission to ten per cent (R. 2), and this was the 
reduction provided for by the third clause of the Gwydir 
contract, because it cannot be assumed that the parties con¬ 
templated the expiration of the Maish and Gordon contract 
which had ten years to run, or that it could expire under 
such circumstances as that rights would survive in favor of 
Maish and Gordon. 

If the provision for a proportionate reduction above men¬ 
tioned related to a reduction by the Secretary of the In¬ 
terior, as we contend, there is no provision in the Gwydir 
contract which adjusts it to the situation which existed after 
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the expiration of the Maisli and Gordon contract, for the 
only remaining provisions are contingent upon payment to 
Maish and Gordon under their contract with the Indians. 

2. The decision of the Court below is based upon a 
radically erroneous view of the case as presented by the 
pleadings. The jurisdictional act provides that the Court 
of Claims may consider all contracts heretofore entered into 
by the Indians with attorneys, and from this the Court 
(R. 15) deduced that the Court of Claims must have rec¬ 
ognized the Maish and Gordon contract as the foundation 
of Maish and Gordon’s claim. The error of this conclusion 
is apparent because, by the answer (R. 8, middle) it is set 
forth that the Court of Claims made its award irrespective 
of the terms of the contract, upon the principle of quantum 
meruit and quotes the Court of Claims as saying (page 18, 
Opinion Court of Claims) "We cannot hold otherwise than 
that Congress intended to reward the claimants, if entitled 
to reward, upon the basis of a quantum meruit 

This error is furthermore conclusively shown by the fact 
that the Court of Claims awarded $2,000 to F. C. Robert¬ 
son, who, as the Court itself declares, on page 7 of its 
decision, had no contract with any one for his services. 

The result of this error is that the situation created by 
the expiration of the Maish and Gordon contract was not 
duly considered in opposition to the claim of appellees in 
the Court below. To say that the Court of Claims treated 
the Maish and Gordon contract as the foundation of the 
Maish and Gordon claim is to hold the Maish and Gordon 
contract effectual in the face of the express determination 
of the Court of Claims to the contrary, above quoted, and 
to determine the status and effect of that contract by a rule 
inconsistent with the rule employed to limit appellant to 
payment for his actual, individual earnings. Such a ruling 
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would impose all burdens upon and withhold all benefits 
from appellant. 

Whether the Court of Claims was correct or not, its 
finding as to the status of the Maish and Gordon contract 
is an adjudication against appellees who were parties litigant 
in that Court, and is not subject to review in this proceed¬ 
ing. It was in effect an adjudication of the failure of the 
sole contingency upon which the Indians were to pay Maish 
and Gordon under their contract and on which Maish and 
Gordon were to pay the appellees the stipulated six forty- 
fifths. 

3. Appellant contends that the contract with Gwydir, 
Hall and Edwards is an assignment of a six forty-fifth 
interest in the Maish and Gordon contract and nothing 
more, and that it is void because it was not executed with 
the formalities required by Section 2106 of the Revised 
Statutes of the United States, read in connection with Sec¬ 
tion 2103. Section 2103 has been set forth at length on 
page 17 of the decision of the Court of Claims, and Section 
2106 read as follows: 

Section 2106. “No assignment of any contract em¬ 
braced by Section 2103, or any part of one, shall be 
valid, unless the names of the assignees and their resi¬ 
dences and occupations be entered in writing on the 
contract, and the consent of the Secretary of the In¬ 
terior and the Commissioner of Indian Affairs be also 
endorsed thereon.'’ 

None of the formalities thus required was complied with 
in the execution of the contract between Maish and Gordon 
and appellees (R. 2-3). 

No decided case has been found holding that an assign¬ 
ment of an Indian contract or part of one is valid without 
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these formalities. The language of the statute is that they 
are “null and void”. 

The only adjudication relating to this matter is found in 
18 A. G. O., 498, where the Attorney General in construing 
Section 2103, of which 2106 is an essential complement, 
declares: 

“The law (R. S. U. S.) under which this whole 
proceeding is supposed to have been carried on, is very 
explicit and leaves no margin of discretion to the Sec¬ 
retary of the Interior. The law must be literally com¬ 
plied with, nor can the Secretary dispense with any of 
its requirements.” 

The above is well settled Departmental construction from 
which there has never been a departure in the past thirty 
years, and the decisions of this Court are not in conflict 
therewith. 

Appellees rely upon a supposed analogy to some decisions 
discussed in the case of Sanborn vs. Maxwell, 18 App. D. C., 
245, holding Section 3477, under certain conditions, to be 
ineffectual to destroy the validity of assignments of claims 
or parts of claims against the United States. 

All the decided cases, under Section 3477, declare the vice 
of unapproved assignments of claims against the United 
States to be the embarrassment resulting from a multiplicity 
of claims or claimants arising out of a single transaction. 
It is therefore a matter of protection to the administrative 
branch of the Government which the courts have held, under 
certain conditions, that the officers of the Government may 
waive. 

It is quite a different thing with regard to the assignment 
of contracts or parts of contracts with Indians. These are 
the wards of the Government, and have been always the 
objects of the Government’s especial solicitude. The pro- 
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visions of Section 2106 (R. S. U. S.) are as much a limita¬ 
tion upon the officials of the Government as upon persons 
contracting with the Indians, because those provisions were 
not intended to protect or serve the convenience of the 
officials. 

The inhibition of Section 2106, being for the protection 

of the Indians in the actual making or assigning of contracts, 

or any parts thereof, particularly where a delegation of 

personal services is involved, no right or personal privilege 

of Government officials is concerned bv a waiver of the re- 
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quirements, but a substantive right of the Indians them¬ 
selves. 

Congress has supreme power to legislative for them. 

118 U. S., 375, U. S. vs. Kagama. 

Congress has said that all contracts and assignments of 
contracts with them are void unless approved. Neither 
Congress nor the courts have ever authorized anyone to 
waive the protection of the statute, and for the latter to do 
so would be to nullify the deliberate prohibition of Congress. 

In further demonstration that the contract with Gwydir, 
Hall and Edwards was an assignment of a part of an Indian 
contract and nothing more, the Court will observe that the 
obligation of Maish and Gordon to appellees was not a debt 
arising out of any matter or relation independent of the 
claim of the Indians, which was the subject-matter of the 
contract. It was not a pledge to pay, or an assignment of 
a fixed sum, representing a definitely ascertained debt for 
some service or other valuable consideration outside of a 
service to these Indians. 

On the contrary Gordon had no relation whatever with 
appellees prior to the inauguration of the prosecution of this 
Indian claim, and the sendee for which appellees were to 
be compensated, under their contract, was part and parcel 
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of the work in securing payment of said claim. It was a 
co-operation in the initial and essential step in the prosecu¬ 
tion of the claim, and the compensation to appellees was to 
be a given percentage of the prospective compensation 
pledged to Maish and Gordon by the Indians, which was 
wholly contingent upon the recovery of the claim within the 
ten years stipulated in the contract. 

Further evidence that this contract with appellees was 
solely an assignment of a part of an Indian contract, is found 
in the fact that the obligation was a joint obligation of 
Maish and Gordon, who had no joint relation except in the 
matter of this Indian contract. 

It is also shown by the fact that the contingent compen¬ 
sation pledged to appellees was to be a part of the identical 
contingent compensation pledged to Maish and Gordon by 
the Indians in their contract, and that the amount of the 
compensation to appellees was to rary in exactly the same 
proportion as that pledged to Maish and Gordon by the 
Indians. 

The case of Sanborn rs. Maxwell (18 App. D. C., 245) 
was cited and relied on in the Court below; but a careful 
analysis of that case shows that it is clearly distinguishable 
from, and is not analagous to the case at bar. 

In the Sanborn case, the issue before the Court had no 
relation whatever to the question of the validity dr invalidity 
of an assignment of a part of an Indian contract. The is¬ 
sue, as the Court itself declares, arose out of the refusal 
of Sanborn to pay a certain sum of money awarded to 
Maxwell and Chase by a board of arbitrators; which 
board had made its award out of a fund already appro¬ 
priated to Sanborn by Congress; and the Court of Appeals 
decided that the award made to Maxwell and Chase did not 
come within the scope of Section 3477, Revised Statutes, 
because the fund, from which Maxwell was to be paid, was 
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one in which the United States were no longer interested, 
and hence the award of the arbitrators did not transfer to 
Maxwell any part of a claim against the United States. 

The language of the Court (bottom of page 252) is as 
follows: 

“The complainant’s demand has been liquidated by 
the award which is the foundation of their bill. This 
award, regularly made and apparently unimpeachable, 
is as conclusive of the demand, both in respect of its 
validity and amount, as the judgment of a court of 
competent jurisdiction would be.” 


Again, at the middle of page 247, the court says: 

“Upon request of Sanborn an agreement for arbi¬ 
tration was executed by the parties on May 17, 1899 
(two months after an appropriation had been made by 
Congress to Sanborn direct). The arbitrators * * * 
met, heard the dispute and made an award in writing 
to the effect that Sanborn should pay the complainants 
$3.30°.” 

Although counsel for Sanborn called the Court’s atten¬ 
tion to the fact that the original assignment to Maxwell of 
a part of an Indian contract was void for want of approval, 
as required by Section 2106, Revised Statutes, the Court did 
not pass upon that point, nor in any way discuss the force 
of that contention, for the manifest reason that the original 
assignment had nothing whatever to do with the issue before 
the Court. The suit was not brought upon that assignment, 
but solely upon the refusal of Sanborn to pay an award, 
which was made at a time when, and out of a fund in which, 
all interest of the Indians had long since ceased; and neces¬ 
sarily the provisions of Section 2106 could not possibly 
apply thereto. 
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Justice Barnard was therefore clearly in error in holding 
that the Sanborn case is analogous to the case at bar, or that 
it established a precedent for disregarding the provisions 
of Section 2106. 

In the case at bar, suit was brought upon an assignment 
by Maish and Gordon to Gwydir, Hall and Edwards of a 
six forty-fifth interest in an Indian contract. The original 
contract of Maish and Gordon with the Indians was a con¬ 
tract for a contingent fee or commission to be paid, provided 
the claim of the Indians was collected within ten years. 
The assignment to Gwydir, Hall and Edwards of a six 
forty-fifth interest in the fee or commission to accrue under 
the Maish and Gordon contract, was based upon identically 
the same contingency as was the commission to be paid to 
Maish and Gordon by the Indians. The contemplated com¬ 
mission of fifteen per cent, stipulated in the Maish and Gor¬ 
don contract, could be secured only by successfully meeting 
the requirements of that contract. The proposed fee or 
commission was the vital element in the very essence of the 
contract, and we submit that the agreement of Maish and 
Gordon to pay Gwydir, Hall and Edwards six forty-fifths of 
the fee or commission, provided for in that contract, was in 
law an assignment of six forty-fifths interest in the contract 
with the Indians, and that therefore this assignment clearly 
came within the scope of Section 2106, Revised Statutes, and 
is invalid for want of recording and approval as required 
by that section. 

On page 11 of its opinion, the Court of Claims, in re¬ 
ferring to this Gwydir contract, declares: 

“It does not appear that said contract was ever pre¬ 
sented to or approved by the Secretary of the Inte- 


If such approval had not been deemed essential, no decla- 
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ration of its absence would have been made by the Court. 
No contract, which is not an assignment of an Indian con¬ 
tract or a part of one, requires such approval. 

Furthermore, this statement of the Court of Claims is 
in effect a judicial declaration that the contract of Maish 
and Gordon with Gwydir, Hall and Edwards was an as¬ 
signment of a part of an Indian contract, and therefore 
come within the scope of Section 2106, Revised Statutes, 
which has already been quoted. 

To show, however, that Gwydir, Hall and Edwards have 
not even a moral, much less a legal or equitable claim, we 
submit the following: 

When the contract with Gwydir, Hall and Edwards was 
made by Maish and Gordon, the latter were to occupy the 
position of sole attorneys of said Indians. The entire com¬ 
pensation stipulated to be paid by the Indians was to be 
paid in bulk to Maish and Gordon, and out of this total 
sum, if so collected, they were to pay Gwydir, Hall and 
Edwards the fixed percentage pledged to them. Had the 
Court of Claims recognized the terms of the Maish and 
Gordon contract, or had the total amount awarded been paid 
to Gordon, as the sole surviving contractor with the Indians, 
Gwydir, Hall and Edwards might then have had a moral 
claim, notwithstanding the invalidity of the contract for 
want of approval, etc., as required by Section 2106, Revised 
Statutes. 

But the Court of Claims declared that when the Maish 
and Gordon contract expired all rights thereunder expired 
with it, and that thereafter no one had any enforceable 
claim against the Indians, and all parties ‘‘were relegated to 
special legislation for relief.” The Court denied to Maish 
and Gordon any rights or benefits under the terms of that 
expired contract and decided that their only claim for com¬ 
pensation was for the value of the individual services ren- 
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clered by each of them in person; and of the total of 
$60,000 allowed on a “quantum meruit” basis, fees aggre¬ 
gating $40,000 were paid to other parties, in entire disre¬ 
gard of the terms of the Maish and Gordon contract or of 
any sub-contract thereunder. The Court of Claims decided 
that the claim of the Indians was not recovered under the 
Maish and Gordon contract, nor was a dollar of compensa¬ 
tion allowed under that contract. 

The appropriation for the Indians was not made until 
nearly two years after the expiration of the Maish and 
Gordon contract, and after all rights and benefits there¬ 
under had ceased. When the Maish and Gordon contract 
expired, Maish and Gordon had no longer a legal or equit¬ 
able claim against the Indians. 

If they had a moral claim, they “were relegated to 
special legislation” for its satisfaction, and the same avenue 
of relief was open to appellees and to all. The petition of 
appellees was denied by the Court of Claims because the 
terms of the “special legislation” did not include them. The 
act provided for relief of attorneys only. But under the 
“special legislation,” Maish and Gordon were paid only the 
money which belonged to them individually for actual work 
done by each, and without regard to any contract rights. 
They were not allowed to collect a dollar earned by Gwydir, 
Hall and Edwards or by any one else. How then can 
Gwydir, Hall and Edwards call upon Maish and Gordon 
to pay them out of a fund in which, as we have shown, 
they have not a trace of equitable or even moral claim? 

In conclusion, we submit that as Courts of Equity do 
not enforce inequitable contracts, the relief prayed should 
be denied. To enforce the Gwydir, Hall and Edwards con¬ 
tract would be to sanction the imposition upon Gordon of 
all the burdens attending the Maish and Gordon contract, 


while denying to him all the benefits and advantages ac¬ 
cruing thereunder. 

Upon the assignments of error, the decree of the Court 
below should be reversed, and the bill of complaint dis¬ 
missed. 

Respectfully submitted, 

JAS. B. ARCHER, 
Solicitor for Appellant. 






COURT OF APPEALS. 
DISTRICT OF COLUMBIA 
FILED 

IN THE JAN 7-1010 


Court of Appeals of%^ ffetftpf, 

of Columbia 


/*!.( Z 


i ivy 


-o- 

October Term, 1909 . 

No. 2068 . 

-o- 

Hugh H. Gordon, Appellant, 


vs. 


Richard D. Gwydir, J. W. Edwards, and Wendall 

Hall, Defendants. 

-o- 

APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 

-o- 

BRIEF ON BEHALF OF APPELLEES. 
- o- 

The Bill in this case was filed for the purpose of sub¬ 
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plainants under a contract between them and the ap¬ 
pellant, Hugh H. Gordon, and a man named Levi Maish, 
who is now dead, having died in February, 1899 . The 
nature and origin of the fund, and the contract under 
which the complainants claim, are all fully but succinctly 
stated in the Bill (Record, pp. 1 to 3 .) 


The defences set up are: 

First, that the claim which the defendants had was 
a claim against the Government of the United States, and 
therefore could not be assigned; and, 

Second , that the questions involved in this case had 
been determined in a litigation between the same parties 
by the Court of Claims. 

There is a further contention by the defendants that as 
the contract between them and the Colville Indians had 
expired by limitation of time and the award made to them 
by the Court of Claims of the fund in dispute was based 
upon a quantum meruit, and their recovery therefore 
not had under the contract, but merely under the pro¬ 
visions of the act of Congress of June, 1906 , the pro¬ 
visions of which are set forth in the opinion of Mr. 
Justice Barnard on page 13 of the Record, the complain¬ 
ants herein acquired no interest in said fund under the 
contract between them and Gordon and Maish. 

The case was heard upon Bill and Answer, having 
been set down by the complainants immediately upon 
the coming in of the Answer, and has been twice de¬ 
termined in their favor, and decrees entered awarding 
them six forty-fifths, ( 6 - 45 ) of the amounts awarded to 
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Gordon and Maish, Gordon, alone, has appealed from 
these decrees, having severed from his co-defendant, 
Maish, (Record p. 33 ) who apparently, therefore, is 
content with the decision and decrees of the lower court. 


ARGUMENT. 


It is somewhat difficult for us to discuss this case 
upon this record, because we feel that the opinion of 
Mr. Justice Barnard (which is set out in full on pages 
12 to 16 of the Record) so clearly states the law upon 
the subject as to leave no room for discussion. 


As to the first defence, that the claim of the defendants 
was one against the Government of the United States, and 
therefore not assignable, as shown by Mr. Justice Barn¬ 
ard, the decisions of this court have been so frequent and 
uniform to the contrary that we would feel embarrassed 
in endeavoring to state them more clearly than he has 
done, and therefore refrain from doing so. 


Nor is any amplification of his views as to the second 
question, that of res ad judicata, considered necessary. 
The Court of Claims by the Jurisdictional Act of June, 
1906 , was authorized to award compensation to people 
who had rendered service to the Indians. That was the 
limit of that Court’s jurisdiction. The Appellees never 
pretended that they had rendered any service to the In¬ 
dians, and therefore, the Court of Claims very prop¬ 
erly said that it had no jurisdiction over their claim. 
That Gordon and Maish never disputed the fact that 
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complainants had rendered valuable service to them un¬ 
til after the award had actually been made to them by 
the Court of Claims of the fund in dispute, is beyond 
question. They admitted this in the Answer to the Bill 
of Complaint in this case, and the only excuse that has 
ever been given anywhere by Gordon (the court will 
remember that Maish is dead) is that he is disappointed 
in the amount awarded him, as he expected a fee of 
$ 150,000 under this contract, and as he only gets, to¬ 
gether with his deceased co-contractor, $20,000, that 
pittance is too small to be further reduced by the payment 
of his honest obligations to the complainants. Unfortu¬ 
nately for such a contention by him, the very contract 
upon which complainants base their claim, provides for 
such a contingency, and says in effect, that in the same 
proportion in which Gordon and Maish’s compensation 
might be reduced, complainants’ compensation was to be 
reduced also. It was originally hoped that out of the 
$ 150,000 which Gordon and Maish thought they would 
get for their fee, the complainants were to receive 
$ 30 , 000 ; but the contract itself provides for the same 
proportion in the event of a smaller recovery. So that 
the disappointment of this large expectation by Gordon 
and Maish is shared equally and in the same propor¬ 
tion by the complainants. 


As to the third contention that the award was not 
made in the Court of Claims under the contract but on 
a quantum meruit, we fail to see what bearing that has 
upon the complainants’ right to recover upon the con¬ 
tract set out in their Bill of Complaint. They were to 
be paid by the terms of that contract when Gordon 
and Maish were paid; they were to be paid six fortv- 
( 6 - 45 ) of whatever Gordon and Maish were paid. 
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when Gordon and Maish were paid; they were to be paid 
for the valuable services rendered Gordon and Maish 
in obtaining a valuable contract for them, and it is 
manifest from the most cursory inspection of the pro¬ 
ceedings in this case that if Gordon and Maish had not 
obtained this contract through the efforts of complain¬ 
ants, they would not have obtained it at all, while it 
is equally apparent from the opinion and findings of 
the Court of Claims, that all the work that Gordon and 
Maish ever did was done before the contract expired. 
It is equally manifest that the Gordon and Maish con¬ 
tracts with the Colville Indians was the foundation stone 
upon which the entire award by the Court of Claims 
rested. There is no limitation in the language of the 
contract between Gordon and Maish and the complain¬ 
ants to fees which they might obtain under the contract. 
On page 3 of the Record it is provided in the contract, 
and apparently as the explanation of it by all the parties 
to it, as follows: 


“In other words we agree to pay said Gwydir, 
Edwards and Hall jointly, in a fee amounting in 
the aggregate to six forty-fifths ( 6 - 45 ) of the 
fee or commission actually paid to us. This six 
forty-fifths ( 6 - 45 ) part of the fee to be divided 
equally between the said Gwydir, Edwards and 
Hall.” 


The fee or commission was $ 20 , 000 , and the decrees 
of the lower court aw’ard the complainants six forty- 
fifths (6-45) of that amount, and we submit that these 





decrees are just, and the only ones that could properly 
have been passed in the cause, and that the decrees should 
therefore be affirmed, with costs. 


Charles Poe, 

Frank D. Blackistone, 
Attorneys for Appellees. 




















